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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent sent a Decision Letter
Concer ni ng Equi val ent Hearing Under Section 6320 and/ or 6330 of
the Internal Revenue Code (decision letter) to petitioner with
respect to a notice of Federal tax lien filed to coll ect
petitioner’s unpaid income tax liabilities for 1991, 1992, and

1993. The parties and the Court agree that the decision letter
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shall be treated as a notice of determ nation consistent with

Craig v. Comm ssioner, 119 T.C 252 (2002). 1In response to the

decision letter petitioner tinmely filed a petition pursuant to
section 6330(d)?! seeking review of respondent’s determ nation.
The issues for decision are: (1) Wuether respondent properly
i ssued a notice of deficiency to petitioner for 1991, 1992, and
1993; (2) whether petitioner received the notice of deficiency
for 1991, 1992, and 1993; and (3) whether respondent nmay proceed
with collection of the above-nentioned unpaid i ncone tax
liabilities.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in New YorKk.

The Statutory Notice of Deficiency

Respondent audited petitioner’s incone tax returns for 1991,
1992, and 1993. Petitioner signed Fornms 872, Consent to Extend
the Time to Assess Tax, for the tax periods endi ng Decenber 31,
1991 through 1993, extending the tinme to assess incone tax for

1991, 1992, and 1993 to Decenber 31, 1998.

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code.



- 3 -

A notice of deficiency was prepared for the deficiencies in
petitioner’s inconme tax for 1991, 1992, and 1993. As standard
operating procedure, the Conm ssioner nmakes a file copy of each
notice of deficiency. A file copy of a notice of deficiency
(which is kept by the Comm ssioner) differs froman original
notice of deficiency (which is miiled to the taxpayer) in that
the original notice of deficiency is stanped with a manager’s
name and initialed by a technical service reviewer, while the
file copy is initialed and dated by the technical service
reviewer on the date that the original notice of deficiency is
pr epar ed.

After a technical service reviewer prepared petitioner’s
original notice of deficiency and the file copy of the notice of
deficiency, Tax Exam ning Technician Jessie Lewws (Ms. Lew s)
received: (1) The original notice of deficiency for mailing
addressed to petitioner in care of the Gowanda Correcti onal
Facility, P.O Box 311, Gowanda, NY 14070 (Gowanda); (2) the file
copy of the notice of deficiency; and (3) a separate mailing
envel ope for the original notice of deficiency.

Before mailing the original notice of deficiency, Ms. Lew s
(1) ensured that the notice of deficiency contained petitioner’s
Soci al Security nunber, was signed by a nmanager, was properly
addressed to petitioner, and showed the correct anmount of tax due

frompetitioner; (2) stanped the date “Decenber 30, 1998” onto
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the original and the file copy of the notice of deficiency; and
(3) wote “Z 009 132 170" on the top of page 1 of the file copy
of the notice of deficiency.

The envel ope sent to petitioner at Gowanda contai ned the
original notice of deficiency, the Tax Advocate letter, and a
return envelope. The original notice of deficiency was sent by
certified mail, article No. Z 009 132 170, on Decenber 30, 1998,
by Ms. Lewis to petitioner in care of Gowanda. The notice of
deficiency included petitioner’s i nmate nunber, 97R6402. On
Decenber 30, 1998, Ms. Lewi s wal ked the original notice of
deficiency to the U S. post office and nailed it to petitioner to
ensure it was mail ed before Decenber 31, 1998.

In addition to mailing the original notice of deficiency to
petitioner on Decenber 30, 1998, Ms. Lewis prepared a U S. Postal
Service Form 3877, Acceptance of Registered, Insured, C. O D. and
Certified Mail, or its equivalent, a certified mail list, for
Decenber 30, 1998 (PS Form 3877). The PS Form 3877 states in the
first entry “Statutory Notice of Deficiency for the years
i ndi cat ed have been sent to the follow ng taxpayers”. The PS
Form 3877 lists article No. Z 009 132 170 as nailed by certified
mail to Thomas A. Butti, DIN. 97R6402, c/o CGowanda Correctional
Facility, P.O Box 311, Gowanda, NY 14070. In the remarks colum
associated wth article No. Z 009 132 170 is the foll ow ng:

“9112, 9212, 9312". The PS Form 3877 indicates that the mi
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listed on the form including article No. Z 009 132 170 mailed to
petitioner, was sent by the “District Director of IRS” fromthe
address “P. O Box 4645, Grand Central Station, New York, New York
10163”. Next to this was typed “By J. Lewis”, and Ms. Lew s
initialed the PS Form 3877 to indicate that she had prepared it.
Ms. Lewis foll owed proper procedures in mailing the original
notice of deficiency to petitioner on Decenber 30, 1998.
Gowanda’s incomng certified, registered, and express nail
|l og for January 4, 1999 (mail log), shows that on that date
Gowanda received two pieces of certified mail on petitioner’s
behal f. The return address on the mail log for both letters is
“I'RS P.OB. 4645 Grand Central St., NYC'. The mail |og shows
that one of the pieces of nail bore the certified mail nunber
“Z7009132170".
On January 4, 1999, petitioner was not at Gowanda.
Petitioner was out to court and was housed at various other
correctional facilities between Cctober 22, 1998, and January 20,
1999. Muil petitioner received at Gowanda between QOctober 22,
1998, and January 20, 1999, would have been held for himuntil he
returned to Gowanda.
On January 21, 1999, petitioner signed the | egal nai
| ogbook for two pieces of mail from*®“Internal Rev Gand Central”
Bet ween Decenber 1998 and March 1999 petitioner received at

Gowanda only two articles of certified mail fromrespondent.
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One of the articles of certified nmail petitioner received was
article No. “Z 009 132 170".
Col l ection

On Novenber 5, 2002, the Internal Revenue Service (IRS)
filed a notice of Federal tax lien (NFTL) wth respect to
petitioner’s 1991, 1992, and 1993 incone tax liabilities with the
County Clerk, Westchester County, Wite Plains, New York

On Novenber 8, 2002, respondent sent to petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320, with respect to petitioner’s incone tax liabilities for
1991, 1992, and 1993. Petitioner filed a tinely Form 12153,
Request for a Collection Due Process Hearing (collection
heari ng) .

Appeal s Oficer Federico Lawence (AO Lawence) was assigned
to petitioner’s case. |In accordance with petitioner’s w shes, AO
Law ence conducted the collection hearing by correspondence.
Petitioner did not offer any collection alternatives during the
collection hearing. Petitioner did not conplete Form 433-A,
Collection Information Statenent for WAge Earners and
Sel f - Enpl oyed I ndi vi dual s, as requested by AO Law ence.

AO Lawence reviewed transcripts and the case file for 1991,
1992, and 1993 and determ ned that respondent had satisfied the
| egal and adm nistrative requirenents in filing the NFTL. On the

basis of his review of the case file and transcripts AO Law ence
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al so determned that: (1) The assessnent period had not expired
for 1991, 1992, and 1993 before the issuance of the notice of
deficiency sent to petitioner on Decenber 30, 1998; (2)
petitioner did not petition the Tax Court in response to the
notice of deficiency; (3) respondent tinely assessed petitioner’s
tax liabilities for 1991, 1992, and 1993; (4) respondent made
proper notice and demand for paynent after assessnent of the
taxes; and (5) the collection period had not expired for 1991,
1992, and 1993.

On March 3, 2007, respondent mailed the decision letter
sustaining the filing of the NFTL with respect to petitioner’s
tax litabilities for 1991, 1992, and 1993.

OPI NI ON

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice of the
filing of a notice of lien under section 6323. Section 6320
further provides that the taxpayer may request adm nistrative
review of the matter (in the formof a hearing) within a 30-day
period. The hearing generally shall be conducted consistent with
the procedures set forth in section 6330(c), (d), and (e). Sec.
6320(c).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the

Commi ssioner’s collection activities, including spousal defenses,
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chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative neans of collection. Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). 1In addition to considering issues raised
by the taxpayer under section 6330(c)(2), the Appeals officer
must al so verify that the requirenments of any applicable | aw or
adm ni strative procedure have been net. Sec. 6330(c)(1), (3);

Hoyle v. Comm ssioner, 131 T.C. __, _ (2008) (slip op. at 5).

Petitioner questioned whether respondent issued a notice of
deficiency to himfor 1991, 1992, and 1993 (i.e., whether the
requi renents of applicable | aw and adm ni strative procedure have

been net). In Butti v. Conm ssioner, T.C Meno. 2008-82 (Butti

1), we were faced with the sane issue regardi ng the sanme
taxpayer’s 1989 and 1990 incone tax liabilities. |In Butti I, as
in the case at bar, respondent contended that a notice of
deficiency was issued to petitioner. In Butti | we held that it
was not .

Respondent bears the burden of proving by conpetent and
per suasi ve evidence that the notice of deficiency was properly

mai l ed. See Coleman v. Conmm ssioner, 94 T.C 82, 90 (1990);

August v. Conmm ssioner, 54 T.C. 1535, 1536-1537 (1970). The act

of mailing may be proven by docunentary evidence of mailing or by

evi dence of respondent’s nmailing practices corroborated by direct

testinmony. See Coleman v. Conmi ssioner, supra at 90.
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Were the existence of the notice of deficiency is not in

di spute, a properly conpleted PS Form 3877 by itself is

sufficient, absent evidence to the contrary, to establish that

the notice was properly mailed to a taxpayer. United States v.

Zolla, 724 F.2d 808, 810 (9th Gr. 1984); Colenan v.

Conmi ssi oner, supra at 91. However, where the existence of the

notice of deficiency is in dispute, we have previously rejected
the Comm ssioner’s reliance on the presunption of regularity

based solely on the PS Form 3877. Pietanza v. Conm ssioner, 92

T.C. 729 (1989), affd. w thout published opinion 935 F.2d 1282

(3d Cir. 1991); see also Koerner v. Conmm ssioner, T.C Meno.

1997-144 (a PS Form 3877 does not by itself establish that the
Commi ssi oner nailed a notice of deficiency); cf. Spivey v.

Commi ssioner, T.C Menp. 2001-29 (the Conm ssioner produced a

copy of the notice of deficiency and wi tnesses described how
noti ces of deficiency are produced and nuil ed).

In Butti | respondent contended that Pietanza was
di sti ngui shabl e; however, respondent did not show that the facts
present in Butti | differed in any material way fromthose in
Pietanza. In Pietanza, as in Butti |, the Conmm ssioner: (1)
Lost the admnistrative file, (2) had no copy of a notice of
deficiency, (3) did not establish that a final notice of

deficiency ever existed, (4) relied on PS Form 3877, and (5) did
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not introduce evi dence showi ng how the Comm ssioner’s personnel
prepare and nmail notices of deficiency.

The case at bar is distinguishable from Pi etanza and
Butti I. Albeit belatedly, respondent found petitioner’s
admnistrative file. Respondent introduced the file copy of the
notice of deficiency. Respondent introduced testinonial evidence
est abl i shing how respondent’ s personnel prepare and nail notices
of deficiency. Revenue Agent Robert G uska, who for 20 years has
prepared notices of deficiency, credibly testified that as shown
by the file copy of the notice of deficiency, an original notice
of deficiency was prepared for the deficiencies in petitioner’s
i ncone tax for 1991, 1992, and 1993. Furthernore, respondent
called as a witness Ms. Lewis, the IRS enpl oyee who mail ed the
original notice of deficiency to petitioner, and she credibly
testified as to the nmailing of the original notice of deficiency.

The original notice of deficiency sent to petitioner on
Decenber 30, 1998, was properly prepared in accordance with
respondent’s policies and procedures. Respondent has shown that
he tinely issued the notice of deficiency before assessing
petitioner’s taxes.

Petitioner contends that even if respondent issued the
notice of deficiency he never received it. The docunentary

evidence is to the contrary.
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Recei pt of a notice of deficiency nmeans receipt intinme to
petition the Tax Court for a redeterm nation of the deficiency.
Secs. 301.6320-1(e)(3), QA-E2, 301.6330-1(e)(3), QRA-E2, Proced.
& Adm n. Regs. Respondent has established that on January 4,
1999, Gowanda received the original notice of deficiency and that
on January 21, 1999, petitioner acknow edged receipt of the
original notice of deficiency by signing the | egal mail | ogbook
mai nt ai ned by Gowanda.

The original notice of deficiency sent to Gowanda was sent
by certified mail, article No. Z 009 132 170. Certified mail,
article No. Z 009 132 170, is listed on the PS Form 3877 dated
Decenber 30, 1998. The sender’s address on the PS Form 3877 is
“P.O Box 4645, Gand Central Station”. Gowanda’'s mail log lists
two certified mailings to petitioner received on January 4, 1999,
with certified mail article No. Z 009 132 170, being one of them
and lists a return address of “IRS P. O B. 4645, G and Central
St., NYC'. Gowanda’s |legal nmail |ogbook shows that petitioner
pi cked up two pieces of mail on January 21, 1999, and each piece
of mail is listed in a row that shows the mail was from“Interna
Rev Grand Central .

Accordi ngly, we conclude that petitioner received the notice
of deficiency in tinme to petition the Tax Court for
redeterm nation of the deficiencies. This neans that petitioner

may not challenge his underlying tax liabilities and we revi ew
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respondent’s adm nistrative determ nation for abuse of

di scretion. See Seqo v. Comm ssioner, 114 T.C. at 610.

Petitioner did not offer any collection alternatives at his
collection hearing or in his petition. AO Lawence verified that
the requirenents of any applicable |aw or adm nistrative
procedure had been net. Accordingly, we conclude that respondent
di d not abuse his discretion in determning to proceed with
collection of petitioner’s 1991, 1992, and 1993 i ncone tax
lTabilities.

To reflect the foregoing,

Deci sion will be entered

for respondent.




